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No. 4710

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

BosTOX Insurance Coimpany (a corporation),

Plaintiff in Error,
vs.

Earl R. Hudson,
Defendant in Error.

BRIEF ON BEHALF OF PLAINTIFF IN ERROR.

STATEMENT OF THE CASE.

This is an action on a policy of fire insurance.

The policy is in the form prescribed by law (Cal.

Stats. 1909, p. 404). D. Miura, a Japanese, is the

insured and the policy covered, among other items,

a frame dwelling house in the sum of $3500.00,

located on a quarter section of land in Fresno

County, California; and also household furniture

therein in the sum of $1000.00 (Trans, pp. 9-11).

The policy was written in San Francisco, sent to

E. R. Fantz the local agent of the defendant at

Del Rey, Fresno County, and countersigned by him

there before delivery.

The dwelling and its contents were destroyed by

fire during the term of the policy. No other prop-

erty was damaged.



About ten days before tbe fire Miiira called on

Fantz and told him that he wanted some changes

made in the policy. Among other things he wanted

the insurance on the divelling reduced from

^'3500.00 to $3000.00 and the insurance on the con-

tents reduced from $1000.00 to $900.00 (p. 85).

Fantz made a notation of the desired changes and

wrote to the First National Bank of Sanger to send

him the policy in order that the changes might be

made. Fantz testified that he thought that the

policy was in the possession of the bank and there-

fore that he did not ask Miura to deliver it to him.

His letter to the bank was returned with the follow-

ing endorsed thereon: "Don't think we have this

policy. Please have Miura call here. E. R. Hudson,

Mgr." (p. 91).

At the time of the issuance of the policy and at

the tim€ of the fire the title to the land and build-

ing was vested in Hudson (p. 35). Hudson had

made a contract for the sale of the property to the

"Rosedale Vineyard Company", a corporation, of

which MiuTa was then president.

The trial Court found that "the insertion of the

name 'D. Miura' in said policy at the time it was

issued was due to a mutual mistake by the said D.

Miura and the said general agent of the said de-

fendant" (p. 64) ; but there is no allegation in the

complaint to such effect and the finding is wholly

unsustained by the evidence.

Fantz and Miura testified that at the time of the

latter 's visit shortly before the fire he told Fantz



that he was not the owner of the land and dwelling

house. Fantz testified: *'At that time I asked him

who held the title to the property, in whose name

it stood, and he said it was the Rosedale Vineyard

Company. That was all ; except in telling me these

different changes that he wanted made we went

over tliat item by item as to what he wanted in the

new policy" (p. 83).

Fantz also testified that Miura brought the policy

to his office a day or two after the fire (p. 85).

On cross-examination Fantz admitted that he had

written to the defendant that the policy had been

''misplaced" and that but for this fact "the policy

would have been cancelled and a new one written

changing the name of the insured to Rosedale Vine-

yard Company, and also making some changes in

the items included and the amounts involved"

(p. 87).

The defendant did not credit Fantz' statement

that he had been advised by Miura before the fire

that Miura was not the owner of the property. In

its opinion this was pure invention on his part;

and his experience in the business should have

caused him to view with distrust an application fo

reduce the insurance on the divelling house by

$'500.00 and on the furniture by $100.00.

Nor was the defendant's natural curiosity as to

the origin of the fire gratified by Miura. "I think

the fire occurred about half past six or seven. I

was going to town when the fire occurred. My wife



was not there. She was in town with me in Del

Rey. We left home about half past one or two in

the afternoon. I was notified of the fire and then I

came back" (p. 95). The Rosedale Vineyard Com-

pany defaulted in its payments on the contract

(p. 90). It is reasonable to presume that it in-

tended to default before the fire, and if the insur-

ance had been paid, Miura, or the Rosedale Vine-

yard Company, would have been $3500.00 better off

than if the fire had not occurred.

When the defendant declined to pay the loss on

the dwelling house because the insured did not own

it, as the terms of the policy required (p. 17),

Miura assigned his claims under the policy to Hud-

son, who instituted this action. Theretofore no

question had been raised by the defendant as to its

liability for the loss of the furniture which Miura

owned.

The case was tried before the Court sitting with-

out a jury, a jury having been duly waived (p. 68).

Judgment was ordered in favor of plaintiff as

prayed for, the grounds of the decision being set

forth in a "memorandum opinion" filed by the

Court (pp. 69-74).

SPECIFICATIONS OF ERROR.

1. The Court erred in overruling defendant's

objection to the following question propounded to

the witness Fantz

:



Q. Ten days before. Now, what was the

eoiivevsation, if any, had relative to property
on which the buildings purported to be insured

are situated, Mr. Fantz'? (p. 78).

And erred in receiving in evidence the answer to

said question.

2. The Court erred in overruling defendant's

objection to the following question propounded to

the witness Fantz:

Q. AY hat further was said concerning this?

If anything further was said, go on and state

e\'erything that was said at the time (p. 80).

And erred in receiving in evidence the answer to

said question.

3. The Court erred in overruling defendant's

objection to the following question propounded to

the witness Fantz:

Mr. Kauke. Q. Did you see him any other

day at all when anything was mentioned con-

cerning the matter of this ownership of the

property—the condition of the holdings'? (p.

81).

And erred in receiving in evidence the answer to

said question.

4. The Court erred in overruling defendant's

objection to the following question propounded to

the witness Fantz:

Q. Now, after this conversation that you
had with Miura which you have just related,

which occurred on the road, wherein he men-
tioned in regard to the contract and so forth,

was there at any time any portion of the pre-

mium returned to any of the parties'? (p. 81).



And erred in receiving in evidence the answer to

said question.

5. The Court erred in overruling defendant's

objection to the following question propounded to

the witness Fantz:

Mr. Kauke. Q. Was the policy, or has it

ever been, cancelled *? (p. 82).

And erred in receiving in evidence the answer to

said question.

6. The Court erred in overruling defendant's

objection to the following question propounded to

the witness Fantz:

Q. You say you wrote something there. Can
vou tell us and show us here what that was,
Mr. Fantz ^ (p. 82).

And erred in receiving in evidence the answer to

said question.

7. The Court erred in denying defendant's

motion to strike from the record all of the testi-

mony of the witness Fantz concerning or about the

conversation between himself and D. Miura (pp.

91-2).

8. The Court erred in overruling defendant's

objection to the following question propounded to

the witness Miura:

Q. What did you tell Mr. Fantz about the
property or the insurance at that time? (p. 92).

And erred in receiving in evidence the answer to

said question.



9. The Court erred in overruling defendant's

objection to the following question propounded to

the witness Miura:

Q. Now, state what you said the next day
and what Mr. Fantz said (p. 93).

And erred in receiving in evidence the answer to

said question.

10. The Court erred in overruling defendant's

objection to the following question propounded to

the witness Miura:

Q. Well, when you talked with Mr. Fantz
about Mr. Hudson and the Rosedale Vineyard
Company, what did Mr. Fantz say to you, if

anything'? (p. 94).

And erred in receiving in evidence the answer to

said question.

11. The Court erred in overruling defendant's

objection to the following question propounded to

the witness Miura:

Q. Well, what did Mr. Fantz say? (p. 94).

And erred in receiving in evidence the answer to

said question.

12. The Court erred in overruling defendant's

objection to the following question propounded to

the witness Miura:

Q. Did vou ever find the policy before the
fire? (p. 94).

And erred in receiving in evidence the answer to

said question.
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13. The Court erred in overruling defendant's

objection to the following question propounded to

the witness Miura:

Mr. Kauke. When you went to see Mr.
Fantz at his office, what did you go there for

at that time, in the first place? (p. 95).

And erred in receiving in evidence the answer to

said question.

14. The Court erred in overruling defendant's

objection to the admission in evidence of the as-

signment in favor of the plaintiff (p. 97).

15. The Court erred in overruling defendant's

motion for a nonsuit (p. 99).

16. The Court erred in overruling defendant's

motion for an order directing judgment to be en-

tered in favor of defendant upon the evidence

(p. 99).

17. The Court erred in granting leave to plain-

tiff to file an amended complaint herein (p. 99).

18. The Court erred in ordering judgment en-

tered in favor of plaintiff as prayed for in the

complaint (p. 74).

19. The Court erred in entering judgment in

favor of plaintiff for the amount prayed for in the

complaint. Firstly, because if defendant is liable

because of what was said by Fantz and Miura

shortly before the fire the insurance should be con-

sidered to having thereby been reduced $600.00

—

$500.00 on the dwelling house and $100.00 on the

contents. And,



Secondly, because interest by the terms of the

policy begins to rim from ninety days after proofs

of loss are furnished (p. 55), whereas the judg-

ment includes interest (as prayed for) from the

date proofs were made (p. 67).

ARGUMENT.

I.

AS MIURA DID NOT OWN THE DWELLING HOUSE AND AS
IT STOOD ON LAND NOT OWNED BY HIM, NO RE-

COVERY AS TO THAT ITEM OF THE POLICY SHOULD
HAVE BEEN ALLOWED.

The policy provides that it "shall be void if the

interest of the insured be other than unconditional

and sole ownership, or if the subject of insurance

be a building on ground not owned by the insured

in fee simple" (pp. 46-7).

It is alleged in the complaint that at all times the

ownership of the land and dwelling house was

vested not in the insured, Miura, but in Hudson,

who had entered into a contract of sale with the

"Rosedale Vineyard Company" of which Miura

was the president (pp. 35-6).

No claim is made in the complaint that at the

time the policy was issued defendant, or its agent

Fantz, knew that Miura did not own the dwelling

house, and no evidence was introduced tending to

show that at that time defendant, or Fantz, knew

that Miura was not the owner of the dwelling

house.
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As above stated, the Court found that Miura was

named as the insured because of a "mutual mis-

take^'; but there is no such plea made by plaintiff

nor any evidence justifying such a finding.

The allegation of the complaint is that long after

the issuance of the policy and shortly before the

fire Miura informed Fantz regarding the state of

the title (p. 36).

And the evidence is to that effect, and that when

so informed Fantz told Miura that the policy would

have "to be sent to San Francisco to be cancelled

and a new policy written" (p. 89). "I told him that

it would be better to write a new policy, making

those changes and to cancel the old policy when I

found that this policy was in the name of a person

who was not the owner of the property, that that

policy would be cancelled if we wrote the new one"

(p. 85).

Upon this evidence the Court found that the de-

fendant was bound as fully with respect to the loss

on the dwelling house as if a new policy had been

written covering the interests of the Rosedale Vine-

yard Company and Hudson in whom the title to the

land and buildings was vested.

The Court's reasoning proceeds from the assump-

tion that Fantz was a "general agent" of the de-

fendant
;
and so assuming, the conclusion is reached

that the defendant was liable to Miura for the loss

on the dwelling house which he did not own. The
case is decided not upon the theory that any hind-
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ing contract was made ivith the plaintiff Hudson

to insure property owned by him—there is no evi-

dence to such effect. The decision rests on the

proposition that Miura was entitled to recover and

that Hudson is entitled to recover because Miura

assigned his right of recovery to Hudson.

Assuming that Fantz, a local agent of the de-

fendant, residing in Del Rey, Fresno County, was,

as the Court held, its "general agent" let us con-

sider the reasoning of the Court by which the con-

clusion is arrived at that defendant is liable for the

loss of the dwelling house.

As above stated, the policy is written in the form

prescribed by law. In obedience to the statute de-

fendant inserted in the policy the following pro-

vision :

"This policy is made and accepted subject to

the foregoing stipulations and conditions and
those hereinafter stated, which are hereby spe-
cially referred to, and made part of this policy,

together with such other provisions, agreements
or conditions as may be endorsed hereon or
added hereto, and no officer, agent, or other
representative of this company shall hav(^ power
to waive any provision or condition of this pol-

icy except by writing, endorsed hereon or added
hereto, and no person unless duly authoF'ized in

writing, shall 1)e deemed the agent of tliis com-
pany" (pp. 14-15).

The policy does not provide that a "general

agent" (residing in Del Rey) may modify its terms

by the receipt of information after its issuance that

the person named as the insured is not the owner
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of the property described in the policy, as the policy

requires him to be (pp. 46-7). The provision of

the policy is that no "officer, agent or other repre-

sentative of this company" has the power to do

what the Court finds "general agent" Fantz was

able to do. Of course a "general agent" is an

"agent". "Agent" includes "general agent". It

embraces all kinds of agents—general and special.

Not only are all "agents" precluded from modify-

ing the terms of the policy except in a prescribed

way, namely, by written endorsement thereon, but

"officers" and other "representatives" of the com-

pany are also deprived of the power to change the

jjolicy except in the specified way. As was said by

the Supreme Court of California in

Gladding v. Ins. Co., QQ Cal. 6,

"the mode is the measure of the power. If so,

no officer of the company was authorized to

consent to an increase of the risk in any other

than the prescribed mode. We do not doubt
the competency of the parties to stipulate that

no condition or restriction contained in the pol-

icy should be waived except by endorsement
on it. And that they did so stipulate is too

clear to admit of doubt".

To the same effect see also the following Cali-

fornia cases:

Shugart v. Ins. Co., 55 Cal. 408;

Enos V. Ins. Co., 67 Id. 621;

Fidelity, etc., Co. v. Fresno, etc., Co., 161 Id.

466;

Belden v. Ins. Co., 167 Id. 740.
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The Supreme Court of California in the Fresno,

efc, Co. case, supra, cited the decision of the Su-

preme Court of the United States in the case of

Northern Assurance Company v. Grand View

Bidhling Association, 183 U. S. 308,

hereafter referred to.

In the Belden case, supra, the Court said that

"There is no peculiar magic in the title 'gen-

eral agent' which prevents an employer of such
an agent from limiting his authority" (p. 745) ;

adding that

"Reason and the weight of decision both
suppoi't the doctrine that the insurance com-
pany may, in its contract with the insured,

limit the authority of any agent" (p. 747).

In the Belden case the "general agent" was the

"general agent" named by the company pursuant

to the provisions of Section 616 of the Political

Code of California which provides that a foreign

insurance company shall designate its "principal

agent" in California as its "general agent". In

that case the agent involved was the "principal"

and also the designated "general" agent of the de-

fendant in California, not a mere local agent as

Fantz was. There is no claim made in this case

that Fantz was the "principal agent" of defendant

in California, nor that he was appointed by de-

fendant as its "general agent" pursuant to the pro-

visions of Section 616 of the Political Code.
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In the case of

Penman v. Ins Co., 216 U. S. 311,

the policy contained the same clause prohibiting

any ''officer, agent or other representative" from

modifying the terms of a policy except by written

endorsement thereon.

The Supreme Court said:

''We think also that the policy furnishes the

only way by which its terms can be waived. It

provides against modifications by the usage or

custom of trade or manufacture. It guards
against any acts of waiver of its conditions or

a change of them by agents. It provides that

such waiver or change 'shall be written upon or

attached' to the policy. The company could
have used no words which would have been
more explicit. There is no ambiguity about
them. Parol testimony was not needed nor ad-
missible to interpret them. They constituted the
contract between the company and the insured.

No agent had power to change or modify that

contract except in the manner provided. This
was decided in Northern Assur. Co. v. Grand
Vieiv Bldg. Asso., supra. Any other ruling
would take from contracts the certain evidence
of their written words, and turn them over for
meaning to the disputes of parol testimony."

The Court did not say, nor does the policy say,

nor does the statute pursuant to which the policy

was written say, as the trial Court said, "no agent,

ea'cept a ^general agent', has power to change or

modify the contract".

The views expressed by the trial Court in its

opinion are also in conflict with the decision of the

Supreme Court in the Northern Assurance Com-
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payiy case, supra, which was cited and followed in

the Ponnmi case. In that case the Court said:

"The only way to avoid the defense and es-

cape from the operation of the condition, is to

hold that it is not competent for fire insurance
companies to protect themselves b}^ conditions

of tlio kind contained in this policy. So to hold
would, as we have seen, entirely subvert well-

settled principles declared in the leading Eng-
lish and American cases, and pai*ticularlv in

those of this court.

This case is an illustration of the confusion
and uncertainty which would be occasioned by
permitting the introduction of parol evidence

to modify written contracts, and by approving
the conduct of agents and persons applying for

insurance in disregarding the express limita-

tions put upon the agents by the principal to be

affected.

It should not escape observation that pre-

ser^dng written contracts from change or altera-

tion by verbal testimony of what took place

prior to and at the time the parties put their

agreements into that form, is for the benefit of

both parties. In the present case, if the wit-

nesses on whom the plaintiff relied to prove

notice to the agent had died, or had forgotten

the circumstances, he would thus, if he had
depended to prove his contract by evidence ex-

trinsic to the written instrument, have found
himself unaMe to do so. So, on the other side,

if the agent had died, or his memory had failed,

the defendant company might have been at the

mercy of unscrupulous and interested vitnesses.

It is not an answer to say that such difficulties

attend other transactions and negotiations for

it is the knowledge of the inconveniences that

attend oral evidence that has led to the custom
of putting important agreements in writing and
to the legal doctrine that protects them when so
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expressed, and when no fraud or mutual mis-
take exists, from being changed or modified by
the testimony of witnesses as to conversations

and negotiations that may never have taken
place, or the real nature and meaning of which
may have faded from recollection.

Besides the importance of such considerations

to the parties immediately concerned in busi-

ness transactions, the community at large have
a deep interest in the welfare and prosperity of
such beneficial institutions as fire insurance
companies. It w^ould be very unfortunate if

prudent men should be deterred from investing
capital in such companies by having reason to

fear that conditions which have been found
reasonable and necessary to put into policies

to protect the companies from faithless agents
and from dishonest insurers, are liable to be
nullified by verdicts based on verbal testimony. '

'

The Northern Assurance Company case and the

Penman case were cited to the trial Court but that

Court said that "the agent in the Federal cases

cited was not a general agent" (p. 74).

What this surprising statement is based on does

not appear. The agents in the ''Federal cases"

w^ere local agents just as Fantz was. If Fantz w^as

a ''general agent" so were they "general agents".

In the Northern Assurance Company case the

Supreme Court said that Borgelt "had full author-

ity from defendant to countersign and issue its poli-

cies and accept fire insurance risks in its behalf and

accept and receive the premium therefor". Borgelt

had exactly the same powers as Fantz and if Fantz

because he had such powers was a "general agent"
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so was Borgelt a "general agent". Every-

thing that was said by the Supreme Court regard-

ing them is applicable to Fantz. No distinction of

any kind can be drawn between the cases. If the

views of the Supreme Court are correct the con-

clusion reached by the trial Court in this case is

necessarily erroneous. The argument made by the

trial Court in its '*memorandum opinion" is elabo-

rately considered and conclusively refuted by the

Supreme Court in the Northern Assurance Com-

pany case.

Examination of the '' Federal cases" relied on by

the defendant discloses that they decide a deeper

question than the question of the authority of an

agent to modify a written contract. The Court's

inquiry extends below this question. The ruling is

that tvritten coyitracts cannot be changed by un-

executed oral modifications even by the parties

themselves. The question of an agent's authority

is secondary and subordinate.

And the ruling of the Supreme Court is in com-

plete accord with the statutory law in California.

Section 1698 of the California Civil Code pro-

vides :

"A contract in writing may be altered by a
contract in writing, or by an executed oral

agreement, and not otherwise."

This statute expresses precisely the principle of

law enunciated by the Supreme Court in the

Northern Assurance Company and Penman cases.
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Applying this principle to the case at bar it re-

sults that the trial Court erred in admitting the

testimony of Fantz and Miura regarding their as-

serted oral communications had a few days prior

to the fire. And the observations of the Supreme

Court are particularly pertinent here where the

veracity of its agent is questioned hy defendant.

Defendant believed that Fantz was more interested

in having Hudson recover than he was in protecting

the interests of his principal. It did not believe

his statement that he was informed by Miura prior

to the fire that he, Miura, was not the owner of the

dwelling house. If Fantz was so informed his con-

duct in not at once cancelling the policy is unac-

countable. No agent, acquainted with the circum-

stances of the case, who was loyal to the interests

of his principal would have acted as Fantz did.

The risk was thoroughly bad; the moral hazard

great. If Fantz did not know enough about the

business to know this he would quickly have learned

it if he had reported the situation to the San Fran-

cisco, office of defendant when it was disclosed to

him by Miura as he testified.

The defendant is convinced that Fantz did not

know prior to the happening of the fire the condi-

tions with respect to the title to the property. And
if it be the fact, as Fantz testified, that Miura in-

formed him that he wanted his insurance on his

household goods reduced from $1000.00 to $900.00

his suspicions should have been aroused. Miura,
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presumably not being familiar with the fire insur-

ance business, did not know that experience had

shown insurers that the idea had entered many

minds that if insurance had been reduced before a

fire that fact would be regarded by the insurer as

evidence that the loss was an honest one. But to

the experienced such an application is notice to the

insurer that the time has arrived to closely inspect

the risk. Nor are insurers misled by an order

given at the same time for insurance on other items

of property tvhich tJie fire does not damage.

The defendant does not know whether or not

Miura was responsible for the fire in this case. But

it does know that he acted as many others have

done who contemplated having a fire. And if he

had been able to collect the insurance on the dwell-

ing house he would have been $3500.00 in pocket as

the result of the fire. He lost nothing by the fire

because the "Rosedale Vineyard Company" did not

carry out the contract. If the fire had not destroyed

the dwelling house it would have been forfeited to

Hudson.

The extent of Miura 's interest in the "Rosedale

Vineyard Company" was not disclosed. The alle-

gation of the complaint is that Miura was the presi-

dent of the company at the time the policy tvas

issued (p. 36); but Miura testified that he told

Fantz prior to the fire that he was not then presi-

dent of the company (pp. 93-4). Curiously, in this

connection it will be observed that the assignment
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to plaintiff was made by Miura and also by him

on behalf of the "Rosedale Vineyard Company",

but in what capacity does not appear (p. 98).

Even assuming that the "Rosedale Vineyard

Company" did intend to carry out the contract, it

seems improbable that it needed such an expensive

dwelling house as was on the premises.

These considerations, we submit, prove the wis-

dom, if not absolute necessity, of not permitting

policies of fire insurance to be modified by alleged

oral communications between local agents and the

parties insured.

And, as the Supreme Court pointed out in the

Northern Assurance Company case, supra, the rule

protects the insured as well as the insurer.

If a policy can be changed as the policy in suit

has been changed by reason of what it is claimed

occurred between Fantz and Miura shortly prior to

the fire, then the insured is at the mercy of local

agents of the companies. The insured is not pro-

tected by the written terms of his contract. He is

subject to attack by a "general agent" who after a

loss may assert that before the fire the insured told

him to cancel or reduce his insurance and that an
oral agreement to that effect was entered into. The
insured would have had taken from his contract the

''certain evidence" of its ''written words" and be
subjected to the risks arising from ''the disputes of

parol testimony". It must be considered that the

Legislature in prescribing the form of policy em-
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ployed in this case had in mind the protection of

the insured as well as the insurer. Plainly on no

other basis can the business of fire insurance be

safely conducted. The companies would never know

what their risks actually were. And the business

of re-insurance, so largely engaged in, would be

thrown completely out of gear. Policies of re-

insurance are issued with respect to the property

and amounts described in the original policies, not

with respect to attempted oral modifications of

them. If such modifications are valid they hold

only as between the original insured and insurer,

not as between the insurer and the re-insurer.

The re-insurer insures a specific and definite risk

u'hich is described in the policy issued to the orig-

inal insured, a copy of which is furnished to the re-

insuring company. The re-insurer is not affected

by changes therein of which it is ignorant. Before

changes are made the re-insuring company is con-

sulted and the line carried and re-insured definitely

understood and agreed upon between them in ac-

cordance with the established customs of the busi-

ness. Nothing is left to "the disputes of parol testi-

mony". Everything is down in black and white

and all parties are protected by the "certain evi-

dence" of the "written words" of their contracts.

This, we submit, is as it should be, and as the

statute law, the contract and the decisions of the

highest Courts of the United States and of the

State of California, which we have cited and rely

upon, require it to be.
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Certainly it will not be disputed that it is desir-

able in the interest of all parties that contracts as

written shall not be subject to claimed oral changes

between local agents and the insured who frequently

are not only clients but friends of local agents.

And as the Supreme Court of California said in

the Gladding case, supra, there is no doubt ''as to

the competency of the parties to stipulate that no

condition or restriction contained in the policy

should be waived except by endorsement on it".

Now how is such a desiraMe object to be achieved

if there has been failure to accomplish it by the

means employed in this case? Would it have been

accomplished by inserting before the word "agent"

the word "general"? Was it really intended by

the parties that Fantz could do what "no officer,

agent or other representative" of the defendant

could do? Was it intended that Fantz could do

what the president or general manager of the de-

fendant was debarred from doing?

Granting that Fantz is a "general agent" as the

trial Court held, what significance attaches to that

fact? The contract is that no agent, "general" or

other, had power to change the contract except in

a prescribed way. The "mode" is the "measure"

of the "power" of any agent, "general" or other.

No agent can change the policy except in the pre-

scribed IVay. Unless this be so it is manifest that

the Supreme Court of the United States and the

Supreme Court of California w^ere in error when
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they decided that the words of the contract must

be given effect as written. And the Legislature in

prescribing the form of policy was proceeding upon

an erroneous assumption that the limitation clause

which it required to be inserted in fire insurance

policies did not mean what its words purport to

mean.

The trial Court gives no hint in its opinion as to

hotv the desired end may he accomplished—by what

language expression can be given to the intent to

prevent Fantz and other agents
—

'^general" agents,

if you please to so designate them—from changing

the terms of policies othertvise than hy written en-

dorsements thereon.

We have thus far assumed the statement of the

trial Court to be correct that Fantz was a ''general

agent" of the defendant, but we submit that he is

mis-described by such a term. He was what is

commonly called a ''local" agent—in a very small

locality in California. The "general agent" of

defendant at the time of the issuance of Fantz'

commission was A. T. Bailey residing in San Fran-

cisco by whom Fantz' commission was required to

be countersigned (p. 76). At the time of the loss

and at the present time the statutory "general

agent" of the company for the State of California

is C. A. Colvin, also residing in San Francisco (p.

33). Fantz was not the "principal agent" of de-

fendant in California and was not denominated

either by defendant or by the Insurance Commis-
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sioner as its "general agent" for this state. He

was appointed and licensed as an "agent" for "Del

Rey and its vicinity" (p. 76). Such agents are

never denominated "general agents"; they are in-

variably and properly called "local agents" because

their jurisdiction is narrowly circumscribed.

Section 616 of the Political Code of California

requires a foreign insurance company to appoint

its "principal agent", or manager, in this state as

the person upon whom process may be served; and,

says the statute, "the agent so appointed and desig-

nated shall be deemed in law a general agent".

Fantz was not "so appointed and designated" by

defendant. Pie was one of a number of local agents

whose appointments and licensing are regulated by

the provisions of Section 633 of the Political Code.

A person appointed pursuant to said section is

declared to be an "agent", not a "general agent".

Bailey, not Fantz, was the "general agent" of the

defendant for the State of California at the time

the policy was issued. The law contemplates that

there shall be in California only one "general

agent" and the Insurance Commissioner licenses

but one such agent. All other agents are local

agents.

The trial Court cites in support of its conclusions

three California cases:

Sliarman v. Ins. Co., 167 Cal. 117;

Mackintosh v. Ins. Co., 150 Id. 440;

Bank of Anderson v. Ins. Co., 14 Cal. App.

208.
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The SJiarman case docs not support the judg-

ment. In that case it was held that a ''soliciting

agent" had no power to ''waive the conditions or

limitations of a policy"; and in that connection the

Court remarked that such power was possessed only

by agents having authority "to consummate the

contract of insurance and issue the policy * * *

notwithstanding the apparent limitations of the

power of all agents to waive the conditions or stipu-

lations of a policy".

What the Court meant by "apparent" does not

appear. But whatever it meant, all that was de-

cided in the case was that the agent there involved

had no power to do what the plaintiff claimed he

had done.

In the later case of Belden v. Ins. Co. reported

in the same volume at page 740 et seq. the Supreme

Court of California after quoting from the opinion

in the Sharman case said (p. 747) :

"The last sentence of the quoted language
must of course be read in connection with the
rest of the text and is applicable to the case of

a general agent whose powers are not limited

by the contract of insurance itself."

Hence, assuming that the views expressed by the

trial Court are sustained by the Sharman decision,

that case has been overruled by the decision of the

Supreme Court in the Belden case. The Belden case

holds that the powers of a "general agent" can be

"limited by the contract of insurance itself". The
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dictum in the Shnrman case to the contrary is in

conflict with the later decision in the Belden case.

Furthermore, in the case of Fidelity etc. Co. v.

Flume etc. Co., 161 Cal. 466, cited in the Sliarman

opinion, the Court holds, as it did in the Belden

case, that '4t is competent and reasonable for in-

surance companies to make it matter of condition

in their policies that their agent shall not be deemed

to have authority to alter or contradict the express

terms of the policies as executed and delivered" (p.

471).

The language quoted was taken from the syllabus

in the case of Northern Assurance Co. v. Building

Association, supi^a.

If there be anything in the other two California

cases cited in the opinion of the trial Court tending

to support its conclusions, it is sufficient to say that

such decisions are inconsistent with the later deci-

sions of the Supreme Court of California in the

Belden and Fidelity etc. Co. cases, and also with the

Northern Assurance Co. and Penman cases decided

by the Supreme Court of the United States and

folloAved by the Supreme Court of California.

The trial Court says in its opinion that "mas-

much as there are no controlling decisions of any

of the Federal Appellate Courts in cases analogous

to the one at bar and because the reasoning of the

decisions of the Supreme and Appellate Courts of

California appeals to me I am persuaded to follow

such decisions in this case" (p. 74).
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As we have seen the agents in the Northern As-

surance Co. and Penman cases were as much ** gen-

eral agents" as was Fantz; and the statement of

the learned trial judge that he follows the decisions

of the Supreme Court of California because the

''reasoning" appeals to him is surprising. He holds

that Fantz being a "general agent" could modify

the terms of the policy whereas, as we have seen,

the Supreme Court of California in both the

Fidelity etc. Co. and Belden cases, following the

views expressed by the Supreme Court of the

United States, holds that it is immaterial that the

agent is a "general agent"—that "reason and the

weight of decision" are to the effect that the

powers of ani/ agent may be limited by the terms

of the policy.

And it is to be remembered in this connection

that no claim is made that defendant or even Fantz

knew the conditions regarding the title to the prop-

erty tvhen the policy ivas issued.

There are cases holding that when the insurer,

or its agent, denies liability under a policy the pro-

vision therein requiring the insured to make proofs

of loss is thereby waived as effectually as if the

waiver had been endorsed on the policy.

In such cases the insured has sustained a loss

and has complied with all of his obligations required

to be performed before the happening of a loss.

The provision held to be waived relates merely to

the furnishing to the company of satisfactory proof
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of loss. As the company has declined to pay the

loss it has been held that it is not necessary for the

insured to perform an idle act—that it is sufficient

if he in an action on the policy supplies the "proof"

entitling him to recovery. From this point of view

nothing required hy the terms of the policy to he

performed hy the insured has heen ^'waived''. The

''proof" is furnished to the Court instead of to the

insurer and if the Court finds it to be satisfactory

it must be considered as satisfactory to the insurer.

The contract jjroperly construed reqviires no more

than this.

But the situation is entirely different with re-

spect to the performance of acts on the part of the

insured ivhich affect the risk and are to he per-

formed prior to a loss, as, for example, in the case

of an idle mill, the obligation assumed by the in-

sured to employ a watchman. Such an obligation

imposed upon the insured by the terms of the policy

at the time of its issuance can only be waived by

the company or its authorized agent in the manner

prescribed hy the policy, namely, by endorsement

thereon. Such is the contract.

Nor has the reasoning employed in the cases to

which we have just referred any application to the

facts of the case at bar.

Under no circumstances was Miura entitled to

recover for the loss on the dwelling house. He did

not own it nor did he have an insurable interest in

it.
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Section 2551 of the Civil Code of California pro-

vides that,

"The sole object of insurance is the indem-
nity of the insured, and if he has no insurable

interest the contract is void."

Miura was merely an officer of a corporation

which had contracted to purchase the land and

dwelling house from the owner. The policy as to

the dwelling house would have been void under said

statute even if defendant had known the state of

the title at the time of the issuance of the policy.

The law does not permit recovery where the insured

has sustained no loss. It is not a case where owner-

ship is vested in the insured, as the statute and the

policy require, but because of some fact knotvn to

the insurer at the time of the issuance of the policy,

as for example, the existence of other insurance,

or the occupancy of the premises for prohibited

purposes, the insurance is ineffective. There are

authorities holding that if the insurer is advised

or knows of the conditions at the time the policy

is issued such violation of its terms is deemed to be

waived.

(Such cases, however, are in conflict with the de-

cisions of the Supreme Court in the Northern As-

surance Company and Penman cases, cited supra.)

But the doctrine of such cases is inapplicable

here. It cannot be assumed that a policy would

have been issued if at the time of application the

defendant had been advised regarding the interests
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of the ''Rosedale Vineyard Company" and Hudson

in the property.

Investigation might have disclosed that the con-

tract price, even at that time, was greater than the

value of the property and if so the risk would not

have been a desirable one. Experience proves this

to be so. Fires frequently happen when defaults

occur under such contracts. If the "Rosedale Vine-

yard Company" had been insured instead of Miura

and it had been noted on the policy that the interest

of the insured was not unconditional and sole own-

ership, but only such interest as the contract con-

ferred, and the insured had concluded to abandon

the contract a moral hazard would have arisen

which would not exist where the interest of the in-

sured was sole and unconditional as the policy re-

quired.

The reason why the statute and the policy require

the interest of the insured to be sole and uncondi-

tional is that this is generally an essential condition

to a sound risk. It is true that sometimes lesser

interests are insured but these are exceptional cases

which are investigated hefore policies are issued and

the moral hazard found to he negligible. Such was

not the situation with respect to the '^Rosedale

Vineyard Company" holding under the contract of

sale with Hudson.

The assumption indulged in by the trial Court

that if the defendant had known the facts it would

have issued a policy is not justified. The reasoning
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of the Court proceeds from a wholly erroneous

hypothesis.

The trial Court finds that the policy was made out

to Miura through "mutual mistake" (p. 64); and

that "there is no claim that there is any fraud or

wilful concealment on the part of Miura in pro-

curing the policy to be written by the defendant in

the name of Miura at the time it was originally

executed" (p. 71). The finding that the policy was

issued by reason of a "mutual mistake" is based

on nothing but pure assumption. There is not a

word of testimony supporting it. The defendant

would not, of course, have issued the policy to

Miura unless it had been informed and believed that

hs owned the property. There was no "mistake"

on its part; and the Court, of course, knows

nothing as to why Miura wanted the policy made

out to him personally. Miura was called as a wit-

ness but he was not asked to explain hotv it hap-

pened that the policy tvas made in his favor. If

there was a "mistake" why was it not pleaded, and

why was he not interrogated concerning it? The

only inference to be drawn from the circumstances

is that the policy was made out to Miura because he

wanted it made out that ivay and assumed that in

the event of a fire he personally could collect the

insurance.

It is plain that Hudson at the time the contract

was made cared nothing about the insurance ; other-

wise he would have asked that the policy be made
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out covering his interest and be made payable to

him.

The policy is a renewal of a prior policy and it

is reasonable to suppose that when the contract of

sale was made Hudson presumed that it would be

carried out and that he was sufficiently secured re-

gardless of insurance. And accordingly it was left

by Hudson to Miura to take out insurance or not as

he pleased.

The Court's statement that "there is no fraud or

wilful concealment on the part of Miura" is calcu-

lated to produce the impression that the defendant is

standing upon a mere technical proposition—that the

policy would have been cancelled and a new policy

issued if Miura had brought it with him at the time

of his visit to Fantz ten days before the fire. Nothing

could be further from the truth. If it had been

disclosed to defendant at that time that Miura was

not the owner of the property and that the ''Rose-

dale Vineyard Company" held under an executory

contract of sale, defendant, in accordance with cus-

tom, would have at once instituted an investigation

through its field man, or "special agent" as he is

called, for Fresno County who would undoubtedly

have reported adversely on the risk. The policy

would have been "cancelled" hut a new policy would

not have been issued. Investigation would have re-

vealed that because of great depression in the value

of the land and other vineyard lands of the same

character in Fresno County it was a practical cer-

tainty that the contract would not be carried out
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by the vendee. It would have been disclosed that

the land was not then worth the balance of the pur-

chase price.

It is true that this fact does not appear in the

record, not being admissible under the issues made

by the pleadings, but in justice to defendant, in

view of the trial Court's finding and statement re-

ferred to, the foregoing explanation should be made.

Otherwise it would appear that the defense is

purely technical in character. The defendant does

not admit that there was no *'mlful concealment"

on the part of Miura. Furthermore, defendant is

con^dnced that Miura 's statement and the state-

ment of Fantz that Miura informed Fantz regard-

ing the state of the title prior to the fire are pure

fabrications; and it also believes that at that time

the ''Rosedale Vineyard Company" knowing that

the property was not worth the balance of the pur-

chase piice had concluded to abandon the contract,

as in fact it did do (p. 90).

We respectfully submit that it is not just to de-

fendant to let it appear that it is seeking to evade

payment merely because of an innocent ''mutual

mistake". Such is not the situation here at all.

In the course of its opinion the trial Court says

that ''no fjart of said premium has been refunded

or tendered back by defendant or any agent

thereof" (p. 70).

But the Court does not decide that if defendant

had "tendered back" the premium this would have
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had the effect of discharging it from liability. On
the contrary the Court holds that defendant is

liable ivhetJier it did or did not offer to return the

premium. If the Court's reasoning be correct

nothing would be accomplished by returning the

premium. It is difficult, therefore, to understand

just what effect the recited fact had in the view of

the trial Court. It does not appear that Miura or

plaintiff demanded that the premium be returned

conceding, as such a demand would, that there was

no liability under the policy. On the contrary it

appears that demand was made on the defendant

not for the return of the premium htit for the pay-

ment of the sum of $4500.00. It is so alleged in the

complaint and not denied in the answer. In view

of this fact it must be presumed that the plaintiff

was unwilling to accept the return of the premium,

and thereby tvaive his claims under the policy. This

being so it follows that the tender of the premium

would have been idle and the law does not require

the performance of idle acts.

Furthermore, Miura was not entitled to the re-

turn of the premium. The defendant did not deny

liability as to the contents of the dwelling house.

It offered to pay the loss on that item of the policy

but Miura and plaintiff were unwilling to accept it.

The remark of the Court referred to puts the

defendant in a position which it did not occupy.

It creates the impression that defendant, while de-

nying liahility, was refusing to return the premium

which plaintiff was willing to accept; and the im-
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plied suggestion is that because defendant would not

return the premium tvhich plaintiff had demanded it

ought to be held liable for the loss. But there is no

basis of fact whatever for such a suggestion. It

l)lainly appears from the record that plaintiff would

not have accepted the return of the premium if it

had been tendered, and for this reason defendant is

in the same position as if it had tendered it—assum-

ing that it was necessary to make such a tender.

But the fact is there was no such necessity because

defendant did not refuse to pay the loss on the

furniture, and for the further reason that a liahility

under a void policy is not created hy a failure to

return a premium tvhen the circumstances are such

as to entitle the insured to its return. A failure to

pay a premium in such case merely gives the in-

sured a right of action to recover it. The liability

which arises is not to pay the amount of the loss

but the amount of the premium.

''The respondent contends that whatever con-

struction be put upon the policy the judgment
must be affirmed, because there was uncontra-
dicted testimony to the effect that shortly after

the fire the company ascertained the true state

of the title, and for a period of several months
thereafter and up to the time of trial, made no
offer to return the premium. During all this

time, however, it denied liability. It may be
conceded that if. by reason of a breach of w^ar-

ranty as to title, no risk ever attached, the in-

sured was entitled to a return of his premium.
(Civ. Code, sec. 2617.) But the insurer's de-

lay in offering to repay it (assuming the delay
to have been unreasonable), did not forfeit the
right to defend for such breach. The cases
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cited to the proposition that a party caimot
rescind a contract without restoring what he
has received under it are not in point. The
defendant is not in this action seeking to re-

scind the contract sued upon; it is standing
upon the contract, and insisting that under its

terms there is no liability. Nor can the mere
retention of the premium, after the loss has
occurred, and where the liability is steadfastly

denied, constitute either a waiver of the defense
or an estoppel. To constitute such waiver or
estoppel by the action or non-action of the in-

sured after the loss, it is essential Hhat one
party should have relied upon the conduct of
the other, and been induced by it to put him-
self in such a position that he would be injured
if the other should be allow^ed to repudiate his

action.' (McCormick v. Orient Ins. Co., 86 Cal.

260, (24 Pac. 1003) ; McCormick v. SpringieU
F. and M. I. Co., 66 Cal. 361, (5 Pac. 617).)
Here nothing was done which would have led

the insured to believe that the defendant would
not take advantage of the breach of warranty.
On the contrary, it persistently asserted its re-

liance upon such breach. '

'

Goorl^erg v. Western Assurance Co., 150 Cal.

510.

After defendant refused to pay the loss on the

dwelling house Miura assigned his claims under the

policy to Hudson. Why this was done does not

appear. Of course Hudson cannot recover unless

Miura was entitled to recover. The fact that Hud-

son was the owner in fee simple of the real prop-

erty, as alleged in the complaint, is immaterial.

His interest was not insured. It was the interest

of Miura that was insured and as the assignee of

I
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Miiira Hudson could recover only what Miura was

entitled to recover if there had been no assignment.

The extent of the interest of Miura in the "Rose-

dale Vineyard Company" at the time of the fire is

not alleged in the complaint nor disclosed by the

evidence. The complaint merely alleges that Miura

was the "president" of the "Rosedale Vineyard

Company" (p. 36). But on the trial Miura testified

that at the time of his visit to Fantz he told Fantz

that he was not then the president of the company

(pp. 93-4). No showing was made that at the time

of the loss ^liura was an officer nor even a stock-

holder of the "Rosedale Vineyard Company". If

he was a stockholder and the "Rosedale Vineyard

Company" had an insurable interest in the prop-

erty under its contract with Hudson Miura would

have, as a stockholder, an insurable interest. But,

assuming the policy coA'ered such interest, the re-

covery would be limited to the value of such in-

terest, not the value of the property.

"What is the extent of plaintiff's insurable
interest? Insurance is a contract whereby one
for a consideration undertakes to compensate
another if he shall suffer loss. It is a contract
of indemnity. 'This principle underlies the
contract and it can never, without violence to
its essence and spirit, be made by the assured a
source of profit. Its sole purpose being to

tniarantee against loss or damage' (May on
Insurance, Sec. 2).

It is a contract with a party to secure him
against apprehended loss on account of his in-
terest in a particular subject matter, and not
at all incidental to or transferable with the
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subject matter. (Carpenter v. Providence etc.

Ins. Co., 16 Pet. (U. S.) 495.) It does not,

in the absence of special contract, run with the

title or possession of the subject matter. Un-
der such a contract reparation must be made to

the insured for the loss which he has suffered

through his interest in the subject matter, and
to the extent of that interest, not exceeding the
limit fixed by the policy.

If his interest extends to the whole of the
subject matter of the property, its value, up to

the sum named in the policy, is the measure of
his right to recover. If his interest falls short
of the whole, his right is limited, not by the
value of the property, but by the value of his
interest. The very meaning of the term 'in-

demnity' excludes all idea of profit to the in-
sured. '

'

Davis V. Phoenix Ins. Co., Ill Cal. 415.

"The burden is on the plaintiff in a suit on
an insurance policy, to show the value of his
interest in the property destroyed, and unless
he produce evidence from which the jury can
ascertain the value of his interest, he is not en-
titled to recover more than nominal damages."

Aetna Ins. Co. v. Kennedy (Ala.) 161 Ala.

600; 135 Am. St. Rep. 160.

But in this case the policy does not insure the

interest of Miura in the property as a stockholder

of the "Rosedale Vineyard Company"; it insured

his interest as otvner, and the agreement between

him and defendant was that unless he was the un-

conditional and sole o^vner of the property the

policy was to be considered as void. And it was
also agreed that if the dwelling house stood on land
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not owned by Miiira in fee simple the policy should

be void. This was the contract between him and

defendant, and defendant is entitled to a judgment

validating and not invalidating its contract. If its

terms are not binding on Miura neither are they

binding on it. Recovery must be had on the con-

tract as made or not at all.

There was no obligation on defendant to investi-

gate the nature of Miura 's interest at the time the

policy was issued. For aught that appears he may

have informed the then agent of the defendant

when the original policy was issued that he had

bought the property and owned it. Suppose that he

had so represented, would it be claimed that de-

fendant would be liable because at a later time,

after the issuance of the renewal policy and a few

days before the fire occurred, he informed Fantz

that he did not own the property? Is it incumbent

upon defendant at this late date to go back and try

to discover what Miura represented at the time the

original policy was issued to him'? Suppose that

defendant introduced evidence to the effect that

Miura did so represent, it would be open to Miura

to deny this and thus the matter would be left to

the "disputes of parol testimony". The plain pur-

pose of the language of the policy is to exclude

from consideration such a controversy.

Nor was defendant under any obligation to in-

vestigate the subject of the title. Such an investi-

gation is never made in the case of such a small risk.

It would frequently cost more than the amount of
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the premium and would result in greatly increasing

the expense of insurance to policy holders. It is not

for the insurer to go to the trouble and expense of

finding out in whom titles are vested. The appli-

cant already knows this and the insurer issues the

policy in accordance with his statements and direc-

tions, but protests itself by providing, as the Imv

of California requires, that if the insured be not

the owner of the property the policy shall be void.

The contract was made as the statute provides it

should be made.

The provision of the policy that ''if the insured

be not the owner the policy shall be void implies

that the company does not know whether he is or

not, and is obnoxious to the claim that an obligation

rests on the insurer to investigate and discover what

the fact may be.

Moreover such a contention is completely dis-

posed of by the controlling decisions of the Supreme
Court in the Northern Assurance Company and
Penman cases.

Two minor points, relating to the amount of the

judgment, are raised by the specifications of error.

11.

On the theory that defendant is bound by what
Fantz and Miura said and did shortly before the

fire, with respect to the insurance, the Court should

not have rendered judgment for plaintiff for the

amounts of insurance specified in the ttnmodified
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policy. If the terms of the policy were modified by

reason of what was said by Fantz and Miura so as

to permit recovery thereon the recovery should only

have been for such sums as would have been tvritten

in the new policy if it had been issued. The tail

should go with the hide. The case should, in all

respects, have been treated (on the theory of the

trial Court) as if a new policy, in accordance with

Miura's request, had been issued. On the Court's

theory of liability, assuming it to be sound, the

defendant was entitled on the plainest equitable

princij)les to a reduction of the amounts of the

divelling house and furniture items.

III.

The Court erroneously entered judgment for the

sum prayed for with interest from the date of re-

ceipt of proofs of loss. The policy provides that

in such a case as this, where there has been no

ascertainment or appraisal of the loss by reason of

the company's position with respect to the dwell-

ing house, the loss is payable ninety days after the

receipt of proofs (p. 55).

It is respectfully submitted that the judgment

should be reversed.

January , 1926.

Gallaher, Simpson & Hays^

Redman & Alexander,

Attorneys for Plaintiff in Error.




